
 

 

 

 

 

 

 

 

ITEM: RECOMMENDATION: Allowed
REF NO: 3OB/2022/0010/OB CASE OFFICER Gemma Manthorpe

LOCATION: DEREHAM APPNTYPE: Planning Obligation
19 Church Street POLICY: In Settlemnt Bndry

CONS AREA: Y

APPLICANT: Acorn Building Services Norfolk Limited
54 Thorpe Road Norwich

LB GRADE: Adjacent Grade 2

AGENT: A.R.Burden
66 Cecil Road Norwich

TPO: N

PROPOSAL: Application to modify the planning obligation on pp 3OB/2014/0011/OB

To remove the financial contribution.

REASON FOR COMMITTEE CONSIDERATION

This application has been referred to Planning Committee by Chairman's Panel.

KEY ISSUES

Principle
Removal of obligation in relation to affordable housing contribution?

DESCRIPTION OF DEVELOPMENT

Application to modify the planning obligation as modified by 3OB/2014/0011/OB - To remove the financial
contribution for affordable housing.

SITE AND LOCATION

The site is within the Settlement Boundary of the town of Dereham, within the town centre and within
Dereham Conservation Area.  The site is located on the southern side of Church Street, opposite The
Romany Rye Hotel and bar.  There is a Grade II Listed building to the east of the site (17 Church Street),
residential flats to the west of the site and the Queen Mothers garden lies to the south. There are two
protected trees on site.

EIA REQUIRED

No

RELEVANT SITE HISTORY

3PL/2011/1240/F - Erection of 12 no. one bed flats and communal area with associated parking and

BRECKLAND COUNCIL - PLANNING COMMITTEE - 5th July 2022

COMREPORT (ODB-Ocella One Click Agenda/Officer report)



 

 

 

 

 

 

 

 

 

landscaping. Permission.

3OB/2014/0011/OB - Modification of planning obligation on pp 3PL/2011/1240/F in relation to requirement of
social housing. (As the developer had been unable to secure a social housing provider the onsite Affordable
Housing requirement was removed and replaced with a financial contribution of £101,230.85 (secured by
way of a S106 agreement, dated 3rd March 2015).) Permission

POLICY CONSIDERATIONS

The following policies of the Breckland Local Plan, including the Proposals Maps, have been taken into
consideration in the determination of this application. The provisions of the National Planning Policy
Framework and National Planning Policy Guidance have also been taken into account, where appropriate

HOU07 Affordable Housing
INF02 Developer Contributions

OBLIGATIONS/CIL

S106 attached to 3PL/2011/1240/F amended by 3OB/2014/0011/OB to provide:

£101,230.85 index linked affordable housing contribution to be paid to the Council on the occupation of the
ninth dwelling.

£5760.00 recreation contribution to be paid prior to occupation of more than 5 dwellings.

CONSULTATIONS

DEREHAM TOWN COUNCIL
Councillors object to this as the financial contribution should be used elsewhere. Councillors do not believe
the development has been a loss for the developers, who should be made to stick to the original conditions
HOUSING ENABLING OFFICER
It is noted a viability assessment has been submitted, stating that the development made a loss. This will
require testing by the council's external contractor, CP Viability. In the event CP Viability confirm there is no
possibility of a viable contribution, we would raise no objection to the removal of the contribution.

REPRESENTATIONS

Councillor Morton commented on the application, as follows:

Policy called for affordable housing which was then changed to a contribution of £101,230 index linked in
2015.  To apply several years after the building of these flats appears an abuse of the system.

ASSESSMENT NOTES
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1.0 Principle

1.1 The principle of development has been established through the grant of planning permission. This
application seeks to amend the contributions payable through s106 agreement in relation to affordable
housing and this application will not alter the physical development.

1.2 The principle of development has previously been found to accord with Local and National Planning
Policy.

2.0 Removal of obligation in relation to affordable housing contribution

2.1 The applicant has submitted a viability appraisal which has been independently assessed by the Councils
preferred viability provider. The submitted viability report and the independent assessment have both
concluded that the development is not viable.

2.2 The Government provide guidance on viability, among other aspects of planning within the Planning
Practice Guidance (PPG) and the National Planning Policy Framework (NPPF) which are noted by the
independent viability assessor. Paragraph 58 of the NPPF reads as follows:

'Where up-to-date policies have set out the contributions expected from development, planning applications
that comply with them should be assumed to be viable. It is up to the applicant to demonstrate whether
particular circumstances justify the need for a viability assessment at the application stage. The weight to be
given to a viability assessment is a matter for the decision maker, having regard to all the circumstances in
the case, including whether the plan and the viability evidence underpinning it is up to date, and any change
in site circumstances since the plan was brought into force. All viability assessments, including any
undertaken at the plan-making stage, should reflect the recommended approach in national planning
guidance, including standardised inputs, and should be made publicly available.'

2.3 In accordance with the above the independent assessor emphasises the following:

'5.5. However, as per our comments above in paras 4.1 to 4.3, the viability guidance makes it clear that there
is no compulsion on the Council to reduce its planning policy requirement simply because a scheme has
underperformed compared to original expectations. The Council's role is not to mitigate any reduced profit /
loss incurred by a developer once a scheme has been completed.'

2.4 The development, according to the independent assessor, has been built out and is currently being
advertised for sale. At the time of writing the officer is awaiting information to from the applicant confirm this
and to show how many units have been constructed and how many have been occupied. This information
will demonstrate how far along the development has progressed and while it is not overriding in terms of
informing the assessment it is material as it will go to demonstrate the stage at which the development is at
and, in relation to the above quote, whether it can be viewed that the application is to mitigate the
loss/reduced profit on a completed scheme. As the independent valuation states that the development has
been built out and is now advertised for sale this shall be the accepted position noting the applicant has been
offered the opportunity to clarify.

2.5 The independent viability assessment has applied relevant guidance and, for consistency with the
viability assessment provided adopted a hypothetical assessment approach with the following reasoning:

'4.5. Normally, when testing viability, the scheme has yet to commence therefore it is appropriate to adopt a
'current day' assessment of sales values / construction costs in order to test viability. However, in this case,
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the construction costs were incurred a number of years ago and likewise a number of the flats were sold. To
test the actual viability of the scheme it would therefore be necessary to establish the costs incurred in
completing the scheme and assess the market values as at the time that these works were completed. The
alternative is to adopt a hypothetical assessment, which assumes that the scheme has yet to be delivered, in
which case current build costs and market values can be applied.

4.6. In their assessment PPS effectively adopt the 'hypothetical assessment' approach, whereby they
assume that the scheme was being delivered in the current market and subsequently they seek to apply
current market values and current construction costs.

4.7. For the purposes of our review, for consistency, we have adopted the same approach, assuming the
values and costs of the scheme as if it were being delivered in the present day.'

2.6 The independent assessment compares all relevant financial information, noting that there are points that
are not agreed upon for example the valuations, extract as follows:

'4.14. Having considered the above, we consider PPS' average value of £102,000 per flat to be below
expectations. On balance, and adopting a fairly cautious approach given the level of uncertainty currently in
the market place, we consider a value of £120,000 to be appropriate for the largest 52 sq m type. For the
smallest of 47 sq m we have applied £110,000. For all remaining apartments we have allowed £115,000.
This gives an overall aggregate market value of £1,380,000.'

2.7 Notwithstanding the valuation being carried out with amended figures, the independent viability
assessment concluded that:

'5.4. In summary, we concur that on a technical basis, the scheme shows an unviable outcome, even if the
affordable housing commuted sum is removed.'

2.8 The Town Council have objected to the application disagreeing that the scheme is unviable. This is noted
however no additional contradicting information has been put forward so while appropriate weight is applied
to the comments they do not override the findings of the independent assessor.

2.9 The Housing Growth and Enabling Officer has been consulted on this application and has stated that he
has no objections subject to the independent viability assessment finding that the scheme is not viable, which
is the case as per the above.

2.9 It is noted that the above report is based on the draft independent viability assessment, it is not
envisaged that any changes shall be made to the final copy.

3.0 Recommendation

3.1 The above comments and those within the report note clearly that it is not for Local Authorities to mitigate
against developments which do not perform as expected.  However, in this instance it is assessed that on
balance, given the conclusive technical findings of the independent assessment, that the application be
recommended for approval and the affordable housing contribution be removed. No decision shall be issued
until a deed of variation is completed removing the obligation.

RECOMMENDATION
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The application be recommended for approval and the affordable housing contribution be removed.

CONDITIONS

1 Planning Oligation - Decision Notice Text
The Section 106 Agreement dated the 3rd March 2015 as modified by 3OB/2014/0011/OB is
hereby modified as set out in the Deed of Variation (reference XXX).
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